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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14729
V.

JOHANNES VAN OVOST,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent, appearing pro se, appeals the oral initial
deci sion of Adm nistrative Law Judge WIlliam A Pope, I
rendered at the conclusion of an evidentiary hearing held on
Septenber 9, 1997.%' By that decision, the |aw judge

affirmed the Adm nistrator’s finding that respondent

1 An excerpt fromthe hearing transcript containing the | aw
judge’s initial decision is attached.
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viol ated sections 39.3, 91.7(a) and 91.13(a) of the Federal
Avi ation Regul ations (“FAR’), 14 CFR Parts 39 and 91, and
affirmed the Adm nistrator’s suspension of all airman
certificates held by respondent, including his airline
transport pilot (“ATP’) certificate, for 120 days.? We deny
t he appeal .

The initial decision includes a detailed recitation of
the evidence, so only a brief sunmmary of the relevant facts
i's necessary here. On February 27, 1995, Federal Aviation
Adm ni stration Principal Mintenance | nspector Jon

Strickland conducted a ranp inspection of N2559Z, a tw n-

2 FAR 88 39.3, 91.7 and 91.13 provide, in relevant part, as
fol |l ows:

§ 39.3 C(Ceneral.

No person may operate a product to which an
airworthiness directive applies except in accordance
th

Wi the requirenents of that airworthiness directive.

§ 91.7 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless
it is in an airworthy condition.

* * * * *

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of
air navigation. No person may operate an aircraft
in a careless or reckless manner so as to endanger
the life or property of another.

* * * * *



engi ne Pi per PA23-250 Aztec owned by respondent. In the
course of that inspection, Inspector Strickland noticed in
the cockpit a placard indicating that the aircraft’s cabin
heater was inoperative.® He inforned respondent during his
ranp inspection that the cockpit placard was insufficient,
and that in order to operate the aircraft legally under Part
91 it was necessary to also deactivate the heater. See 91
C.F.R 8 213. He also told respondent about several nethods
by which the heater could be satisfactorily deacti vated.

| nspector Strickland |ater reviewed AD 82-07-03 in
detail and discovered that it requires the heater to be
i nspected every 100 hours of tinme in service, or every 24
nmont hs, whi chever occurs first. The aircraft’s | ogbook,
however, indicated that the heater was | ast inspected
pursuant to the AD on Septenber 23, 1992.% After I|nspector
Strickland | earned that respondent nonethel ess operated
N2559Z on March 5'" and 6'", 1995, when the heater had not
been deactivated or inspected as required -- and contrary to
his discussion with respondent during the February 27, 1995,

ranp inspection -- he initiated this enforcenent action.

® Respondent and his nechanic were aware of maxi mum

al l owabl e interval s between inspections of the aircraft’s
Janitrol cabin heater, mandated by Airworthiness Directive
(“AD’) 82-07-03. The aircraft’s | ogbook contains a May 18,
1994, entry indicating “cabin heater inoperative due to
decay test due.” Exhibit (“Ex.”) A-1.

* The heater was ultimately inspected in conpliance with AD
82-07-03 on March 6, 1995, subsequent to the flights that
formthe basis of the Adm nistrator’s conpl aint.



Respondent knew or shoul d have known, after his
di scussion with Inspector Strickland, that the terns of the
AD were material so long as the heater was not deacti vated,
and the AD clearly states that the required inspection is
due every 100 hours or 24 nonths. Respondent al so knew or
shoul d have known that during the relevant flights the
heater was not in conpliance with AD 82-07-03 because nore
than 24 nonths had el apsed since its |last inspection. As
| nspector Strickland testified, non-adherence to the AD

rendered the aircraft unairworthy. See, e.g., Adm nistrator

v. Bailey and Avila, NISB Order No. EA-4294 at 11 (1994)

(“an aircraft is deened ‘airworthy’ only when it confornms to
its type certificate []if and as that certificate has been
nodi fied by . . . Airworthiness Directives”). Mbreover,
respondent’s operation of an unairworthy aircraft supports a
residual finding of carel essness or reckl essness. See

Adm nistrator v. Rogers, NTSB Order No. EA-4428 at 5-6
(1996).°

Turning to respondent’ s appeal brief, respondent
al | eges various points of error by the |law judge and, in the
alternative, that his sanction is too severe. His

argunents, however, are unavailing. First, he argues that

> The record thus supports the finding that respondent

viol ated sections 91.7(a) and 91.13(a). It also appears
that the |aw judge concluded that respondent operated the
cabin heater -- a violation of section 39.3 -- and

respondent did not offer contrary testinony.



because the Adm nistrator did not provide himwth a “list
of citations to all cases” upon which she intended to rely
at least fifteen days prior to the hearing, as instructed by
the law judge’s prehearing order, he was “anbushed.”® W do
not think the Adm nistrator’s non-adherence to the
prehearing order was prejudicial, however, for the

Adm ni strator gave respondent tinely notice of the essence
of the relied-upon case law, and the | aw judge gave
respondent the opportunity to use as nmuch tinme as he felt he
needed to review at the hearing copies of those cases

ultimately supplied to him’ In short, we find no abuse of

® Respondent al so argues that the Administrator violated the
prehearing order by not submtting the material required for
expert witnesses. The Admnistrator’s sole wtness, M.
Strickland, however, never provided expert testinony, at

| east not any that was relevant to the resolution of this
case. Evidence about the harmthe AD was designed to
prevent, whether respondent actually used the aircraft’s
heater during the flights at issue, or the substance of a
new, replacenent AD reissued after those flights -- even if,
whi ch we doubt, it be characterized as expert testinony --
sinply does not pertain to a proper resolution of whether or
not respondent violated FAR sections 91.7(a) or 91.13(a), or
whet her a 120-day suspension is an appropriate sanction.

" The Administrator’s timely prehearing submni ssion
indicated, in part, that she:

intends to rely on the line of
cases indicating nonconpliance with ADs
is a serious breach of an operator’s
obligation to conply with [ FARs],
renders aircraft unairworthy, can
suggest a nonconpliant attitude, and
supports a suspensi on.

In addition, during settlenent discussions that took place

wel | before the hearing and through counsel that then

represented respondent, respondent was nmade aware of the
(continued . . .)



di scretion in the | aw judge's procedural ruling.

Respondent al so conplains that the Adm nistrator did
not supply himw th copies of Exhibits A-1 and A-2 at | east
fifteen days prior to the hearing, in contravention of the
| aw judge’s prehearing order. The Admnistrator’s tinmely
preheari ng subm ssion, however, notified respondent that
“sone or all of the Itens of Proof included in the EIR Iin
this case, including copies of the ADin issue[,]” mght be
offered into evidence. Mdreover, the exhibits are nerely
phot ocopi es of the respondent’s aircraft |ogbook and
records, and respondent therefore cannot claimthat he was
surprised or prejudiced by the introduction of those

exhi bits. Cf. Administrator v. Heisner and Diaz, 6 NTSB

733, 740-741 (1988). W also find no abuse of discretion in
the law judge’s decision to allow the Adm nistrator to
i ntroduce the exhibits.

Turning to sanction, we find no reason to nodify the
120- day suspension inposed by the Adnministrator.® The

Adm ni strator introduced the relevant portions of her

(continued . . .)

Adm ni strator’s sanction guidance table and, in light of the
Adm nistrator’s counsel’s clainmed representations during

t hose di scussions, the 120-day suspension ultimtely sought
by the Adm ni strator should not have surprised respondent.

8 I'n our view, respondent’s denonstrated non-conpliance
attitude is the nost serious aspect of this case. See
Adm ni strator v. Erickson, NTSB Order No. EA-3735 at 6
(1992).




sanction gui dance table into evidence and we note that, for

each violation, it recomends a suspensi on of between 30 and

180 days for both “operation of an unairworthy aircraft” and
“failure to conply with Airworthiness Directives.” Ex. A-3.
Thus, despite respondent’s protestations to the contrary, a
120-day suspension is not inconsistent with precedent, and
we therefore find no basis for concluding that the

Adm ni strator’s choice of sanction was arbitrary or

capricious. See, e.g., Admnistrator v. Reina, NTSB O der

No. EA-4508 (1996), request for nodification denied, NISB

Order No. EA-4552 (1997).°

® Respondent attached to his appeal brief a letter froma
certified public accountant indicating the financial inpact
a 120-day suspension woul d have on respondent. Aside from
the fact that this is new evidence, properly objected to by
the Adm nistrator, such considerations are not a proper
basis for nodifying an otherwi se legitinmate sanction. See,
e.g., Administrator v. Mhuned, 6 NTSB 696, 700 (1988).




ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent’ s appeal is deni ed,;
2. The initial decision is affirned; and
3. The 120-day suspension of respondent’s airman

certificates, including his ATP certificate, shall begin 30
days after the service date of this opinion and order.*°
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the
above opinion and order.

1 For the purposes of this order, respondent nust
physically surrender his airman certificates to an
appropriate representative of the FAA pursuant to FAR 8§
61. 19(f).



